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RELEVANT DOCKET ENTRIES 


PROCEEDINGS Date Order 
Judgment 


Filed complaint and issued summons. 

Filed Order that the pltff. is permitted to 
pruceed in forma pauperis without prepayment 
of fees. Knapp, J. 


Filed true copy of order permitting pltff. to 
proceed in forma pauperis filed 8-6-75. 


Filed Summons with marhsials return: served, 


Commissioner of Correctional Services by 


(5) 


(6) 


(7) 


(8) 


M. Bezirjian on 8-27-75 
Chairman, N.Y. State Parole Board by B.B. 
Pornplum on 8-27-75, 


Filed affidavit of Michael Williams in 
opposition to defendants motion. 


Filed deft's notice of motion to dismiss complaint 
ret. 12=5-75. 


Filed deft's memorandum of law in support of 
his motion ret. 12-35-75 


Filed memor-Decision # 43393: P1ltff moved by 
notice of motion for an order granting summary 


judgment. Pl1tff's motion is denied on condition 


(9) 


(10) 


(11) 


(32) 


that deft's serve & file thier answer and/or 
any motion within 10 days of the entry of this 
memorandum & order. So ordered. Knapp, J. m/n 


Filed pltff's notice of motion for summary 
judgment ret. before Knapp, J. on 1-9-76 


Filed affidavit of 5.S. Resnicoff in opposition to 
pltff's motion for summary judgment. 


Filed affidavit of facts by pltff, with affidavit 
of service. 


Filed Memorandum & order $ 44205: Ordered that 
within (20) days of the date of this order, the 
deft's are directed to do as indicated. so 


ordered. Knapp, J. 
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6-11-76 (13) Filed Memorandum & Order #44559: P1tff's motion 


for summary judgment granted, deft's being in 
default. So ordered Knapp J.M/n judgment Ent. 


Clerk Ent. 6-16-76 


6-9-76 (14) 


6-9-76 (15) 


6-16-76 (16) 


7-23-76 (17) 


8-04-76 (18) 


85-76 (19) 


8-7=-76 (20) 


filed deft's affidavit & notice of motion 
vacating the grant of summary judgment ret. 


Filed deft's memorandum of law in support of 
motion ret. 7-28-76 


Filed affidavit of Michael Williams in reply 
to motion to vacate summary judgment issued 
by decision on 6-9-76 


Filed Memorandum & Order # 44822: on 7-9-76 
G@eft's moved for an order vacating the grant 
of summary judgment to pltff. on default. the 
motion to vacate is denied, as indicated. 

So ordered, Knapp, J. m/n 


Filed Memo-End., The application for a stay is 
denied, as it seems to be more appropriately 
addressed to the Court of Appeals. So 

Order. Knapp J. m/n pro-se 


Filed judgment...Pltff's motion for summary 
judgment is granted on default. The Deft shall 
within 30 days of the filing of this judgment 
furnish pltff with a) copies of all unconfidential 
material in his institutional file and b) a fair 
summary of confidential material, which summary 
shall not reveal sources, but shall fairly state 
any conclusions adverse to the pltff, which may 

be drawn therefrom. Not sooner than 10 days 
thereafter, but in no event later that 60 days 
from the filing of this judgment, the Parole Board 
shall grant pltff a new release hearing. The case 
is hereby terminated, without prejudice to an 
application to restore it to the calender for the 
purpose of enforcing the above specified relief 

So Ordered. Knapp J. 


Filed deft's notice to appeal to the USCA from 
final judgment entered on 8-5-76. Mailed copy 

to Mr. Michael Williams, Arthur Hill Correctional 
Facility. 
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10-10-76 (21) Filed opinion #43511 Deft's motion denied without 
prejudice to renewal upon completion of 
any pending state proceeding. 


9-14-76 (22) Filed ptffs. memo in opposition to motion to 
dismiss 


9-14-76 (23) Filed memo of Law in reply 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MICHAEL WILLIAMS, 


Plaintiff, COMPLAINT 
(Civil Rights) 


€ 1983, 42 U.SCA (0.8.C) 


- against - 
HON. BENJAMIN WARD, Commissioner of the 
department of Correctional services, 
and Hon. Paul J. Regan, Chairman, 
New York State Parole Board, Albany, 
New York, 


Defendants. 


y This is a civil rights action authorized by 42 U.S.C., 
sec. 1983, to redress the deprivation, under color of state 
law, of rights secured by the Constitution of the United 
States. The court has jurisdiction under 28 9.S.C., sec. 
1343. Plaintiff seeks declaratory relief pursuant to 28 


U.S.C., sec. 2201 and 2202. The plaintiff further seeks 


injuctive relief in this action to enjoin the defendants 


from further violations of the plaintiff's constitutional 
rights to procedural due process cf law as hereafter set 


forth in this complaint. 
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PLAINTIFF 


ae Plaintiff, Michael Williams, is and was at all times 
herein mentioned a prisoner of the state of new york, and in 
the custody of the New York state department of Correction. 
He is currently confined at the Eastern New York correctional 


facility at Napanoch, New York, State of New York. 


The plaintiff is eligible for parole on May, 1977, in 
connection with his sentences of twenty-years to life imprison- 
ment, for the crimes of Murder, 2d degree, rendered by the 
Supreme Court, Kings County, of the State of New York, on 
the 27th day of May, 1964. The plaintiff is eligible for 
temporary release program on May, 1976, one-year before the 
parole board metting for parole. The plaintiff is a jailhouse 
lawyer, and member of the National Lawyers guild (New York 
City Chapter), and national Association for Justice, Inc. 
(National chapter) in Washington, D.C., and legal instructor 
of the Eastern legal Action Assistance committee for Criminal 


justice relief. 
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DEFENDANTS 


3% Defendant, Benjamin Ward, is the Commissioner of the 
department of correctional services for the state of New York, 
and has business offices in New York City, and Albany, New 
York. He is responsible for the overall operation of the 
department of correctional services, and each institution 
under his jurisdiction including, the Eastern New York 
correctional facility, at Napanoch, New York, where the 


plaintiff is presently confined. 


4. Defendant, Paul J. Regan, is the Chairman of the New York 
State Parole Board, and has offices in the City of New York, 


and Albany, New York. 


He is responsible for the operation of the New York 
State parole board, and are responsible for the fixing of the 
terms of the State of New York prisoners for parole release, 
and for the determining whether a prisoner will be released 
on parole before the end of his or her term, along with the 


votes of the other,parole board commissioners. 


On May 3, 1971, a letter was written by Mr. Charles Fastov, 
chief probation officer of the Brooklyn probation department, 


upon the request of Justice John E. Cone, in respond to the 
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letter, and copies of this letter was sent to the former 


Commissioner of correctional services, Mr. Russell G. Oswald, 


Albany, New York, and Mr. Paul J. Regan, Chairman of the New 


York State parole board, and a copy of the letter forwarded 


to justice Cone. (plaintiff's exhibit 1). 


The plaintiff now quotes a extract from this letter and 
which is the important portion of the letter in this action. 
"Williams has a history of mental distur- 

bance and the attached letter points to the 

probable need for an updated psychiatric 

review of his condition. Justice Cone 

asked that both the correction services 

department, and the Board of parole be 

given copies of this inmate's letter." 

In another letter written by Justice Cone to Mr. Oliver 

A. Tweedy, of the Executive Clemency Bureau in Albany, New 
York, on August 5, 1974, where at the time the plaintiff 
had pending a request for executive clemency relief before 
the governor of the State of New York, the justice stated that 
the plaintiff has a history of mental disturbance and was 
dangerous, and indicated that the plaintiff should not 
be released upon executive clemency by the governor of the 


State of New York. The plaintiff annexed this letter as 


his (exhibit 2). 
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The plaintiff quote from this letter of the judge's words: 


"Dear Mr. Tweedy: 

I do not under any circumstances 
recommend commutation of sentence for Michael 
Williams, , as he has a history of mental 
disturbance. 

In my opinion he is dangerous. Herweith is a 
photocopy of a threatening letter addressed to me from 
Michael Williams, together with a-copy of a from our 
then chief probation officer Charles Fastov to Russell 
G. Oswald, commissioner of correctional services, dated 
May 3, 1971. 

Please advise me of whatever action you take." 


The plaintiff never received a respond from the judge 


to the letter that he wrote him dated, April 21, 1971, nor 


did the plaintiff receive a copy of the letters written by 


the judge to the executive clemency Bureau and the Commissioner 


of correctional services, and the chairman of the parole board. 


On April 9, 1975, the plaintiff did receive copies of 
these letters herein mentioned from his retained 
attorney files in a Federal civil rights action which was 
being conducted in the Federal district court for the 
Eastern district of New York, in which the plaintiff handled 


the trial pro se, without counsel. 


After the discovery of this false information by the 
plaintiff on the above date, the plaintiff filed charges 


against the judge with the judiciary relation committee 


= Ben 
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of the Appellate Division for the second department, 16 

Court street, Brooklyn, New York (attention: Mr. Frank A. 
Finnerty) by letter dated, April 9, 1975, and to the New 

York State judicial conference, dated, 270 Broadway, New 

York, N.Y. and as a result, a investigation is being conducted 
against this judge for his possible removal from the bench 


for misconduct in office. 


A committee meeting was held the latter part of May, 1975, 


relative to the charges filed against judge Cone at the 
judiciary relation committee to determine whether any misconduct 
actually taken place, and based upon the evidence which has 

been supplied to the committee in the form of the two letters 
herein mentioned, a hearing will be held in the matter. To 


date, I have received no decision in this matter. 


Furthermore, plaintiff wrote letters to the parole 
board chairman, and the new commissioner of correctional 
services informing them that I an aware of this false 
information in the files against me and that the information 
should be removal from the records, and no further reference 
made to this information was I appear before the parole board, 
and when I am eligible for temporary release programs in May, 


1976, one-year before parole release consideration. 
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I received no respond from the letters. These letters 
were mailed on April 11, 1975, from the Federal detention 
headquarters on West street, Nev rk city, where I was 


detained awaiting trial in the civil rights action. 


A letter was written to the governor of the state of 
New York, Hon. Hugh Carey, and requesting a full investigation 
into this matter by his office. This was also written on 
April 11, 1975. No respond was ever received from this 
letter. A letter was written to Mr. Tweedy of the executive 
clemency Bureau, dated, April 11, 1975, informing him of the 
discovery of this false information that was mailed to him 
by the judge, and accused his office of causing my two prior 
requests for commutation of sentence in 1973, and 1974, and 
requested reconsideration in view of the foregoing discovery 
because unfair consideration was given to my requests. On 
May 30, 1975, plaintiff received a letter from Mr. Tweedy 


dated, May 29, 1975, in response to the letter of April 11, 1975. 


This fact was not denied by him. On May 15, 1975, another 


letter was written to Governor Carey, requesting an investi- 
gation and the firing of Mr. Charles Fastov, as Director 

of the probation department, for falsely accusing the 
plaintiff as being mentally disturbance and with a history of 
mental disorder. To date, no respond has been received from 


him on this request. 
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Subsequently, plaintiff filed netice to sue the city 
of New York relative to the false information filed with 
the parole board, and commissioner of correction, and the 
governor's clemency office on the dates mentioned in this 
letter, and charges the city of New York with libel and 
demanding one-million dollars in damages against the judge, 
and five-hundred-thousand dollars against the chief propation 


officer (now Director of the dept. of probation). 


The notice was filed on the 24th day of April, 1975, 
in the otfice of the Comptroller of the city of New York, 


and assigned the filing number - #4036-75. 


An oral examination date has been set for July 17, 1975, 
at 2:30 P.M. in the office of the Corporation counsel of the 
city of New York, Tort Division, at 1503 Municipal Building, 


New York, N.Y. 10007. 


Under state law, the actual suit cannot be filed in the 


Supreme court until after 90 days after the filing of the 


notice to file suit, and the claim is not adjusted by the 


city. In this case, the claim will not be adjusted until 


the oral examination has been conducted on July, 1975. 
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LEGAL CLAIMS 


The plaintiff rights to procedural due process of law 
under the 14th Amendment to the United States Constitution 
has been violated when the plaintiff was not given the oppor- 
tunity to receive a copy of the letters sent to the Commissioner 
of correctional services, and Chairman of the parole board 
in May, 1971, and the letter sent to the Commissioner of the 
Executive clemency Bureau in August, 1974, from the probation 
department, and justice of the Supreme court, Kings county, 
respectively. That under the 5th Amendment to the United 
States constitution the plaintiff was entitled to be informed 
of any accusation made against him, and the right to answer 


the charges against hin. 


Then the charges set forth in the letters to the parole 
board, and commissioner of correctional services, as well as 
the commissioner of the Executive clemency Bureau, were 
supplied accusing the plaintiff of being mentally disturbed, 
and dangerous, and recommending that he not be released on 
parole by the governor and given a updated psychiatric review 
and current treatment for the condition, the plaintiff was not 
afforded the right to receive a copy of the letters-charges, 


and the opportunity to answer the charges or show the false 


= 


information contained in these letters. This constitutes 
a deprivation of the procedural due process right under 


the 14th Amendment to the constitution. 


Since this false information can be clearly refuted by 
the plaintiff, and could have been at the time that it was 
forwarded to the above mentioned personnel, he should have 


been given the opportunity to do so. 


The information supplied to the defendants will re- 
sult in the deprivation of the benefit of the participation 
in several temporary release programs such as the work 
release, and furloughs, as well as early parole release in 
the very near future. During the early 9 1/2 years incar- 
ceration, the plaintiff had never been examined by a 
psychiatric department, and nothing indicated the need for 
such an interview or examination. There is nothing at this 


time to require any such examination of the plaintiff. The 


plaintiff has been examined two times in the past 11 1/2 years. 


These two mental examination took place at the present 
place of imprisonment, on May 31, 1973, and showed "Passive 


and Aggressive" personality. 


This report is normal in all respects. 
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The second examination took place on June 12, 1974, 
and no change had been made in the plaintiff's personality 
since the last examination, the year before. Therefore, there 
is no showing of any mental disturbance or other disorder 
as claimed by the Justice of the Supreme Ccurt and the pro- 
bation department of May 3, 1971 and August 4, 1974. It 
should be noted that the last letter written by the judge 
is dated, August 5, 1974, and prior to this letter the two 
examinations were couducted by the Mental Hygiene department 
of this facility, and showed nothing to indicate that the 
plaintiff was mentally disturbed in no respect and contrary to 
the reports of the herein named persons (judge and probation 


dept. ) 


Furthermore, no mental examination nor observance period 
was ever ordered by the judge or probation department prior to 
the imposition of the sentence in May, 1964 and this fact 
is not conversed by any one. 


In a bill presented to the state legislature this year, 


-_ 


such a provisions was asked to be made law (#1448-Eve-Adds 


§ 622-House Bills). 
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CONCLUSION 

WHEREFORE, the plaintiff demand judgment directing the 
defendants herein to remove the false information from the 
parole folder, and personal folders of the department of 
correctional services, and parole division of the state of New 
York forthwith and that the defendants be enjoined from 
accepting any such recommendations and other information from 
the judges, prosecutors, and other outside sources without 
first supplying the plaintiff with a copy thereof and affording 
him 14 days to answer the charges in the information and recomm- 


endations and respond in writing? 


A trial is require and requested in this matter 


before this court. 


Sworn to before me this Respectfully submitted, 
day of s/ 
Michael Williams, pro se 
Box 338, Ulster County 
Napanoch, New York 12458 
Norary Public 


L-& oH 1 eee 
i a SUPREME COURT OF THE STATE OF NEW YORK 


tp J . A: " SECOND JUDICIAL DISTRICT 
nt! : PROBATION DEPARTMENT 
BUITE 305, MUNICIPAL BUILDING 
BROOKLYN, N.Y. 1120) 


‘ 643°7014 . 
CHARLES FASTOV ‘ ‘ HAROLD POVILL 
Certer Proaaticn Crricer PRDODATION ADMINIBTAATOR 


eae 


Honorable i swald 
Com estoner of Correct ional Services 
Albany, New York 


. 
+ 


‘Dear Commissioner Oswald: 
At the request of the Nonoradie John E. Cone 
a photo-copy of a Jeter aderessed to hin by Michael * 
No. 55422-A6-9 at the Auburn Correctional facility. 
- guilty to two charges of Murder second desree on two se 
and on May 27, 1954 was sentenced to 20 years to lite on each n- 
viclslasiaiead . 
Williams has a history : 
letter points to the probable need for poueereae paychicts 
his condition. Justice Cone asked that both the Correc ope 
Department and the board of Parole be given copies of nis 
: ne a ee ee 


, 


very traly yours, 


pees 
CHARLES FA STOV 
Chief Secetiae 


* 


CFrpl 

Enelosure 

ec: Hon. Paul J. Regan, Chairman 
State Board of Par role 


1 ae ‘ 
swew York 


aoe =. Gone 


n 


Gourt - Second J 


BEST COPY AVAILABLE 


Hon. Oliver A- Tweady “ 

‘’ Executivs Clensncy Bureau 
Department cf Corractionsl Services 
The State orrice Building Canpus 

. Albany, New York 12226 

Res | Michael yuvtiame ~ yt 

a ee £45116, 4. goatee 

oe oe #0e7Sfe 

\ paar Hr. Tweedy? - 3 ee aga p 


‘ 
* 
* 


. a J do not under any eircuns tances recone - 
#45" -gomautation of sentence for Michael Williass, #8 he has & . 
: In my opinion he 1s denrerey=- ‘“terewitn 18 © 
a photocopy of & threatening Jetter addressed to “ec rron 
hael williens;, together with & copy oF 4 Letter from | 
robation officer Charles Fastoay to : 
Commissioner of Correctional Services,~ 


Please advise me of whatever action you 


1 
a 


i pincerely yours, 


Assistant Adninistrative Judge 
as Seu Ate % ". i ' g a rE as * 


J 2 


Encls. ea eae = 
ec rcereia FP. Hecht, Assistant Director, Fe ae 
A Dapartnent of Probation : coe =e 


§ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


pees ee eee oe oe ee nn RE a ee ae ee ae ae ne eee meee Sow ae ae mew ae ane oe 
MICHAEL WILLIAMS, 
Plaintiff, NOTICE OF MOTION . 


_-against- 74 Civ. 3838 
WK. 
BENJAMIN WARD, PAUL REGAN, 


Defendants. 


eet rns eres ener ar eens owe een anmnenne K 


PLEASE TAKE NOTICE that on the annexed memorandum of 
law, the undersigned will move this Court at Room 1505 of the 
United States Courthouse, Foley Square, New York, New York on 


December 5, 1975 at 2 o'clock in the- forenoon or as soon thers~- 


{ 
' 
| after as counsel can be heard for an order pursuant to Rule 


12(b) (6) of the Federal Rules of Civil Procedure dismissing the 
complaint for failure to state a claim upon which relief can be 
granted and for such other and further relief as the Court may 


deem just and proper. 
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Dated: New York, New York 
November 12, 1975 


Yours, etc., 


LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 
Attorney for Defendants 
BY . 


RA SHORE RESNICOFF 
Assistant Attorney General 
Office & P.O. Address 
Two World Trade Center 
New York, New York 10047 
Tel. No. (212) 488-7591 


MR. MICHAEL WILLIAMS 

Box 338 
Eastern Correctional Facility 
Napanoch, New York 12458 


g 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


oon ese @weeeeeeweegaeeaeeeaeea #3 


| 
“AN dD'0'S 
GleHd 89 € Fl AON 
Lyhod Lowisie $f 


MICHAEL WILLIAMS, 
' Plaintifé, 
= against - MEMORANDUM AND ORDER 


BENJAMIN WARD, PAUL REGAN, NEW YORK 75 Civ. 3838 
BOARD OF PAROLE, 


Bs 
| ON Pee eine Si otis ace #3393 


KNAPP, D.J. 

Plaintiff - appearing pro se - filed this §1983 
action seeking equitable relief on August 6, 1975. When the 
defendants failed to answer or otherwise move within the time 
set by the Federal Rules of Civil Procedure, plaintiff moved by 

) notice of motion dated October 14, 1975 for “an order granting 
summary judgment pursuant to Rule 56 . . . upon the grounds that 
the defendants has [sic] failed onan and answer. More 
appropriately, this motion should be - and is - viewed as a 


Rule 55(b) (2) motion for a default judgment. The State Attorney 


eo ete oe et Rasta emanate ema ae: ane = eaeiamente, mae ne tt mes 6a ane ee 


“General's Office responded with a cross-motion, dated October 22, 


1975, for an extension of time within which to answer. In the 


supporting affidavit, the movant avers that she “had no knowledge 


ye 464 °°" a = 
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of the complaint until she received the motion for default”. 


The grant or denial of a motion for the entry by the 

- court of a default judgment lies within the sound discretion of the 

- trial court. Moore's Federal Practice, Vol. 6, €55.05[2] at m 55-52; 
ssouri rel. DeVault v. Fidelity Casualty Co- (8th Cir. 1939) 

107 F.2d 343. Consequently, plaintiff's motion is, in the ‘exercise 

of my discretion denied, on condition that defendants serve and file 

their Answer and/or any motions within 10 days of the entry of this 


Memorandum and Order. 


SO ORDERED. 


Dated: Ncw York, New York 


oe Pree ne 
Luts i ea oer 


November 14, 1975. ae 
” WHITMAN KNAPP, U.S.DeS- 


é 


en 1 cee enn ianten temeetm nent camatnate Meme Gwe ** 


MEMORANDUM AND ORDER 


of the complaint until she received the motion for default”. 


The grant or denial of a motion for the entry by the 


- eourt of a default judgment lies within the sound discretion of the 


triai court. Moore's Federal Practice, Vol. 6, 55.05(2] at m 55-52; 
Missouri ex rel. DeVault v- Pidelity Casualty Co. (8th Cir. 1939) 

107 F.2d 343. Consequently, plaintiff's motion is, in the exercise 
of my discretion denied, on condition that defendants serve and file 
their Answer and/or any motions within 10 days of the entry of this 


Memorandum and Order. 


$O ORDERED. 


? 


Dated: Ncw York, New York sf 


- 


Pi Pad 
re fi La 4 “4 7 Ve a 
November 14, 1975. HALT f ie oe: 
“ WHITMAN KNAPP, U-S.D.d- 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MICHAEL WILLIAMS, 


Plaintiff, 


; - against - 
f 75 Civ. 3838 
/BENTJAMIN WARD, PAUL REGAN, 


Defendants. 
x3 ri 


Defendants have moved to dismiss this §1983 pro se 

prisoner's rights suit on the ground that it fails to state a 
claim upon which relief may be granted. In his complaint, plaintiff 
contends that his reputation has been hurt and his eligibility for 
parole and other privileges has been severely limited by the ex 

' parte inclusion in his institutional files of certain material 
Classifying him as mentally disturbed, cf which he was given no. 

prior notice or opportunity to contest its Heceun’ basis. In light 
ef the recent decision in Cardaropoli vy. Norton (2d Cir. 9/29/75) 
(Sl. Opin. 75, 82-83), defendants’ motion is denied, without 
prejiidice to renewal upon the completion of any pending state 
proceedings. 


&O ORDERED. 


Dated: New York, New York 
December 8, 1975. 


STATE OF NEW YORK) 
$343 2a 


COUNTY Or ULSTER ) NOTICE OF MOTION 


NOTICs Ur MOTION 


pd 


SLRS: 

PLEASE TAKE NUTICE, that upon the summons and complaint herein dated, 
yuly 28, 1975, and the annexed motion for summary judgement, and memorandum 
of law, the undersigned will move this court at room 1506 of the united states 
courthouse, Foley square, New york, new 1:0rk, On January 9th, 1976, at 2:00 
O'clock in the forenoon or as soon thereafter as counsel can be heard for an 
order pursuant to xule 56 of the Federal Kules of vivil procedure granting 
summary judgement granting the relief requested in the complaint to the extent 
of ordering the defendants to remove the special offender classification from 
the plaintiff's parole and personnel files and folders at the sastern vorrectior 
facility at Napanoch, New York, and the vepartment of correctional services, anc 
parole vivision of the state of new york( Parole board), and ordering the defend- 
ants to show cause why the plaintiff should not be granted a new parole hearing 
before the rarole soard of the state of new rork, and enjoining the defendants 
from future use of the special classification and the {information upon which the 
classification was based at the second parole hearing before the parole board, 


and for other such relief as the court may deem just and proper in the premises. 


vated: December 50, 19756 


yours, @tCe, 


sAW Mee Me bah stare 
Mike wililams, pro 5s¢ 
pox 338, Ulster county 


napanoch, Nev. 12458 


vo: Attorney General 
ywo world trade center 
new York, NY. 10047 


23a MOTION FOR SUMMARY JUDGMENT IN ff. Z) 
FAVOR OF THE PLAINTIFF //, /) 


UNIYVED SYATES DISTKICT COURT 
SOUTHERN DiS1HLICT UF NEW YORK 


MiCHArL WILLIAMS, : Gig-Cive 3838 Pe 
Plaintiff, ro se 
(WK) 
~-against- 
pENJAMIN WARD, Commissioner of MOTION FOR SUMMARY JUDGEMENT 
Correctional services, and YvAaUL IN FAVOR UF THE PLAINTIFF 
REGAN, Chairman, new rork State Rule 56 of the F.R.C.P. 


rarole Board, 


Defendants. BEST COPY AVAILABLE 


Plaintiff, michael williams, rro se, respectfully move this nonorable 
court for an order pursuant to rule 56 of the Federal Rules of Civil Procedure 
for the granting the complaint and the relief sought, and for an order directing 
the defendants to show cause within 10 days why the plaintiff should not be 
granted a new parole hearing, and for other relief set forth in this motion for 


Sumrary judgement accordingly. 


1. The plaintiff, michael williams, file a Vivil rights suit, pursuant to 1983 
42 united states Code for injunction enjoining the defendants from considering 
and using information received from the Justice of the su Supréme court, nines 
county, and the former Chief rrotation officer of the state of new York depart- 
ment of rvprobation, county of Kings, dated, April, 1971, and August, 1974, accusi 
the plaintiff of being mentally disturbed and having a history of mental disorde 
as well as being dangerous for his future release i ? Sy; sed upo 
the alleged t ; made by the plaintiff in 1971, to the yustice while confined 


at Auburn urrectioual facility, at auburn, new York, a maximum security facili 


All of the facts of this complaint is set forth in the pro se complaint filed in 


this court previously. 


2. the nature of this suit involves a challenge to 1 board authority in 
using information received from the justice of the ounpre: Kings county 
and the rrebation department at the parole hearing wi 

prisoner prior written notice of the reasons and 


this information and affording the plaintiff tne 


intormation submitted. 
yvhe plaintiff maintains that he was denied this opportunity and thi 


is not denied by the defendants or their atterney in this action. 


* 


e 
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3. here appear to be no real question of disputed facts involved in this suit 
and since, and since it is not denied that the plaintiff was not afforded prior 
written notice of the contemplated special ofrender classification based upon the 
information received from the justice of the oupreme court, Aings county, and 

the department of rroabtion county of Kings and the nature of the plaintiff's 
crimes, to wit: Murder, second degree, the plaintiff see no reason why Summary 
judgement should not be granted on the legal issues involved in this suit by the 


courte 


4. prior to the plaintiff:s appearance tefore the parole board, on September 11, 
1975, no written notice of reasons for the classification of special offender 
and impartial hearing held before an impartial hearing officer at the kastern 
Correcticnal facility, and no determination made by the said officer regarding 


the special offender classification put on the plaintiff before the parole board. 


This fact in itself, constitutes a gross violation of the plaintiff's constitutio 
al rights smocedure due process of law. ‘lhe plaintiff had no personal knowled 
that such a special classification had been put on his rec s before the parole 
board at the time he appeared before the parole board for release consideration, 
and denied the opportunity to contest the information supplied to the parole boa 
and the Comrissioner of vorrectional services and placed in his personnel folder 
in sastern Correctional facility and the central office of the department of 
Correctional services. rurther, this special offender and case classification 
also deprived the plaintiff of the benefit of participating in the temporary 
release programs at the Sastern Uorrectional facility, such as furloughs, and 


work release. In fact, the plaintiff have been denied furloughs on two occasions 


upon the grounds of the nature of the offense, and work release activites at this 


facility, mainly because of the nature of the crimes. There being no evidence 
to suupport this classification during the entire le years that the plaintiff ha 
been confined. ‘the plain only tried to participate in programs available to 


him as a lifer, which is very few available to lifers. 


the main thus of the plaintiff's activities while confined under the jurisdictio 
of the d t ; jonalservices is legal and prison reform activities, 
the many vivil rights litigation 
a@istrict cou rse, the plaintiff have been active in 
and Federal itigati ing his convictions and sentanc 


now serving. 
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(3) 


In view of the failure to accord the plaintiff due process notice and hearing, 
the plaintiff respectfully request an order granting Summary judgement to the 
extent of issuing an order to show cause why the plaintiff should not be granted 
a new parole hearing forthwith or why the plaintirf should not be ordered release 


on parole. 


since the plaintiff have been denied the prior written notice of the reasons for 
the special offender classification, and procedural due process hearing before a 
impartial hearing officer appointed by the superinténdent of the facility, and 
other safeguards afforded under the law and the many case laws involved herein, 
the mandatory injunction should be granted and the defendants be enjoined from 
using the information in the future parole hearing, and the information be duly 
removed from the plaintiff files at the sastern Correctional facility, and the 
department of correctional services\Central office), which includes the parole 


and personnel files, records, and folders. 


bince the plaintiff have been prejudice by the past use of this information, the 
plaintiff respectfully prays for an order granting his freedom on parole supervis- 
jon in view of the circumstances surrounding this case, seeing that he have been 
deprived of his constitutional rights to due process of law under the §th and 14th 


Amendments to the United states Constitution. 


oince the plaintiff feels that the parole board will not afford him fundamental 
fairness at a second parole hearing, and especially in the absence of legal 
representation, which is not permitted in parole release hearing in New York 
state, inherient peejudice will result agzinst the plaintiff's interest, and 
under these circumstances, the motion for summary judgement should be granted to 
the extent of ordering the defendants to sxauzk shov -ause within 10 days why he 


should not be ordered release on parole supervision forthwith. 


Note: Co-defendant, Mr. xobert warner, have been released on parole suvervision 
in uctober or November, 1975, from the @irrentam New York state Correctional 


facility, and is now at liberty on parole. 


In all respect, the motion for Summary judgement how granted. 


xespectfully submitted 


s/\A mae, itt. jw 
Mike williams, pro se 
box 338, ulster county 
napanoch, N.Y. 12458 


Notary Public Rohe.t Vi. Coins 
Notary Public, Tate of New York 


County cf Utsi r No. 4617483 | 
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MEMORANDUM OF LA 


yhis memorandum of law is submiited in suprort of the annexed motion tor summary 
judgement in this prisoner's pro se Civil rights suit, filed pursuant to 1983. 


(1983, ritle 42 usS.C-Ae)> 


she plaintiff maintains in this suit that he have been deprived of his constitut- 
jonal rights under the 5th, 6th, and 14th amendment to the united States constitut 
jon to prior written notice of the reasons for the special offender classificatior 
by the defendants in this action, an jmpartial hearing at the correctional facilit 
prior tc his parole board application for release on parole being considered by th 
parole poard, and the denial of his several applications for temporary release 
programs, viz-Furloughs, and work releasee 

yherefore, he nave been constitutionally deprived of his procedural due process 
right under the 14th amendment to the united states Constitution, and his right 
secured uncer the Sth and 6th amendments to the Constitution to prior notice and 
nearing 

Furthermore, the plaintiff alleges that certain adverse information was supplied t 
the parole poard(Paul uve Regan, rormer Chairman, Parole Board), and the department 
of Correctional services( Benjamin ward, Commissioner of correction); without 

first according him the right to receive a proper copy of the information, and 
granting him the opportunity to respond to the information befcre this adverse 
information was considered by the parole board and the temporary release committee 
at srastern Correctional facility, absence this constitutional safeguard, the 
information from the Justice of the Supreme court, Kings county, and the Former 
Chief Probation officer, pepartment of probation of Kings county, supplied in 

may, 19715 and August, 1974, and anyother information unknown to the plaintiff 

at tuis time deprived the plaintiff ef his procedural due process right and to 
confronatione "he decision of the paro.@ board is invalid a6 a matter of 
constitutional law, and the plaintiff request summary judgement granting his 
complaint therein requeste Further that tne plaintiff is afforded a new parole 
nearing vefore the parole poard of the state of New York, and that the special 
offender classification 4s removed from his parole and personnel files and records 
at the sastern Correctional facility; and the vepartment of correctional serviceSe 


in Support et th plaintiff's position, the plaintiff cites tne recent decision 
the Uede & of appeals for the second circuit of new york, in «carcaropoli 


we, Hortons, 7 2a 990(1975)-" 


‘she plaintif? feels that he have been discriminated against by the department of 


Correctional services ang the varole coara of the state of New york, defendants. 


MEMORANDUM OF LAW 


~- 


Memorandum of law (2) 


In Catalano v. usSe, 383 F. supp. 346, 350, 451( 1974), wherein the district 
court held: 
"In his depressed State of mind, he rationalizes that 
he has been a victim of unlawful practices including 
discrimination, corruption hearsay statements in his 
pre-sentence reports and rumor, gossip and untested 
information relayed to the officials by hostile 


confidential informers." 


Blso, See, 
Stassi ve Hogan, 395 F. Supp. 141(1975) 
Masiello v. norton, 364 F. supp. 1133(1973) 
Alien €, nelson, 35% Fe supp. 903, ArT. 484 
2d 960. 


in view of the clear legal authorities herein cited, the plaintiff maintains 
that he was clearly denied his constitutional rights to procedural due process 
of law, and that the information and nature of the plaintiff's crimes were 
impermissible to classify him a special offender, and because he have been 
highly prejudice as a result, the court should issue an order to show cause 
directing the @dé@éfendants herein to show cause why he should be granted parole 
or a new paroie hearing before the parole board, and further the plaintiff 
request the issuance of a mandatory injunction removing the information from 
the vustice of the Supreme court, Kings county and other information supplied 
to the defendants and their agents and officers be removed from his records and 
files. hat no future action be taken against the plaintiff in regards to this 


information unless the procedural due process of law rizhts are accorded to hime 


since 30 daye have expired since this court's order on »ecember &, 1975, and no 
hearing have teen given or afforded to the plaintiff as mandated by the decisions 
herein cited in support, t’e plaintiff maintains that the defendants have no 
intention on affording the plaintiff the hearing as suggested by the court, and 
mandated by law. 
wherefore, the plaintiff respectfully prays that the reauested relief be granted 
in all respect. 

Respectfully Submitted 


Dated; December 30, he eo fa 


Mike Williams, 13113--Pro se 
Box 338, Ulster county 
Napanoch, n.¥, 12458 
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ITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW. YORK 


ence nee Ga SESS Sa ee ee me ee ee EE care teh me mL a AL IR) MEINEM HT RY nm NE oe oe Sim CRED oN em 


CHAEL WILLIAMS, 

Plaintif®é, AFFIDAVIT IN 
OPPOSITION 
-against- ie 
74 Civ. 3838 (W.K.) 
JAMIN WARD, PAUL REGAN, 


Defendants. 


STATE OF NEW YORK 


UNTY OF NEW YORK ) 


BARBARA SHORE RESNICOFF, being duly sworn, deposes and 


1. I am an Assistant Attorney General in the office 
of LOUIS J. L°FMOWITZ, Attorney General of the State of New York. 
I submit this affidavit in opposition to plaintiff's motion for 


Summary judgment. 
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2. Plaintiff is presently incarcerated in the Eastern 
Correctional Facility, Gacaickh. New York, pursuant to a judgment: 
of conviction veniered by the Supreme Court, Kings County (Cone. -J-) 
on March 11, 1964. He was convicted on his plea of guilty to | 
the crime of murder in the second degree for two separate incidents). 
These pleas covered the indictments for murder in the second 
degree for two separate incidents. These pleas covered the 


indictments for murder in the first degree for killing Gasper Colon 


(#19/1964) and for killing Charles Sumpter (#51/1964). 


On May 27; 1964 plaintiff was sentenced to a term of 
twenty years to life on each judgment. The two sentences to be 


served concurrently. 


302 AFFIDAVIT IN OPPOSITION 


On April 7, 1969, the Supreme Court, Kings County 
(Cowin, J.) ordered that the plaintiff be rendered nunc pro tunc 
upon the recent finding of guilt so that he would be afforded 
the opportunity to take an appeal. © Plaintiff was resentenced 
the Supreme Court, Kings Coumty (Cone, 3.) on April 25, 1969 
two concurrent terms of twenty years to life nunc pro tune as 
May 27, 1974. The judgments and resentence were affirmed on 


appeal by the Appellate Division, 36 A D 2d 690 (24 Dept. 1971) 


and leave to appeal denied by the Court of Appeals on April 13, 


3971.* 


3. Plaintiff has filed several almost identical 


3la AFFIDAVIT IN OPPOSITION 


habeas corpus petitions in the various District Courts of this 


State attacking his conviction, all of which have been denied. 
United States ex rel. Williams, 430 ¥. 2d 1284 (24 Cir. 1970); 
United States ex rel. Williams v. Patterson, 74 Civ. 6 (S.0.N.%.5, 
March 23, 1974), 73-C-542, E.D.N.Y., Gated 5/21/73; United States 
ex rel. Williams v. Henderson, 71-C-1443, E.D.N.¥. dated 6/14/72; 
United States ex rel. Williams v. Henderson, 71-C-692, E.D.N.%. 
dated 6/16/71; United States ex rel. Williams v. Patterson, 
74 Civ. 1260, S.D.N.Y¥., 1/2/75, (Judge Griesa in his memorandum 
stated "It is time for these fruitless habeas corpus petitions 
by petitioner to stop.") s 

4. Plaintiff originated the present complaint by 
asking for removal of certain letters from his file. He, at 
this point, apparently amends his corplaint to ask for summary 
relief by immediate parole release. He now claims that he had 
an unfair parole release hearing on September ll, 1975, without 
having an opportunity to learn he had received special offender 


status, nor refute the status. 


*¥ In accordance with Chapter 343 of the Laws of 1975 the 
minimums were reduced to 3 years, 4 ronths. 


atu 
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5. If his request is jndeed for release on parole, 
his application should be treated as a habeas corpus petition. 
IPreiser v. Rodriguez, 411 U.S. 475. He must, therefore, show 


~~ 


e reguirements of exhaustion of state remedies before he can 


jask for such release 4n this case. 42 U.S.C. 2254. 


6. Plaintif’ received a full and fair hearing at 


jthe Parole Board. The minutes of that hearing are attached 


|hereto as Exhibit A. He was asked to give an explanation of the 


loriginal charges and to explain his former drinking problem. 
Jat the hearing he told the Board that he felt a High School 
| equivalency test was "just a piece of paper,” and therefore 
}did not attempt to get one. He also did not participate in the 


| group therapy programs available at Napanoch. 
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When asked about the two crires of murder, he denied 
| committing them. The Parole Board evaluated his record and 
i denied parole on the 1) basis of the violent and vicious nature 
fh of the crimes 2) lack of participation in available treatment 
| programs 3) lack of utilization of available programs to prepare 
| bie onsets velanee. hie Diet was dimen to Miebntit? Daeit Ob; 


Plaintiff wrote to the Board of Parole for reconsideration, and 


} he received two letters from Frank L. Caldwell, Acting Chairman 


} Of the Board of Parole, reviewing and approving the Parole Board's 


1 action (Exhibit C). 


7. It should be noted that plaintiff is pressing his 
Claims against the Parole Board in the United States District 
Court, Eastern District of New York, 75-C-1948. Plaintiff 


submitted that complaint prior to his motion in this Court. 


8. The Second Circuit has recently held that written 


reasons and facts for denial of parole are sufficient to protect 


AFFIDAVIT 


renee 


a prisoner's chts. Havmnes v. Rec O25 (Fb 26 S40) (20 Cue, 


1975). See also United States 


‘al. Johnson v. Chairman, 


New York State Board of P 


< 
vacated and vramanded < moot sh nom: Peca ‘) CORSON 4) G29 US 


has complied with these decisions. 
a hearing, a chance to explain his position 
and given the reasons for denial of parole, a denial within 


the Ciscretion of the Parole 


i ett eet ta Si ncn a 


eee 


VHEREFORE, summary ji: 


BARBARA SHORES PPSNICOFF 


Sworn to before me this 
29th day of January, 1976 


Assistant Attorney General 
of the State of New Yor 
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— 


a 


(1) CASS OF: MICHAEL WILLIAMS I28-1027872x FAP-13116 
PIEBREO 


Q. 
ay 


Q 


Michal williems? BEST COPY AVAILABLE 


Yes. 


Have a s@at, sir. Mr. Williams, you ar@ s@rving two concurrent terms for 
murdér s¢cond on a plea of guilty---20 yeers to Natural Life. With the 
change in thé law, the last one being chapter 343 of the laws of 1975, no 
your réleas? consideration date from 5/77 to todays dat? and therefore yo 
ar@ appCaring before the parole board for parole release consideration at 
this time, 

Yes. 


I have reviewed the record and have found many things where you have bee 


occupying your time, that there are som@ things I believe it peed be hel 


to us in making the decision that we ne@d to clarify and in looking at th 
r@cord and discussin it with you at this time in order fer us hie a fs 
and @quitable decision. It's necessary to look at the past, the present, 
and the future, The indication would be the report of the crimes shows tA 
b@ vicious and senseless crimes, violent and brutal and also there is an 
indication of a life style with drinking which apparently was causing you 
oroblems at that point. We would like to hear from you and how you rezar 
your involvement in these crimes in your past life style to begin with. 
Pirst of 111 I didn't ccemit the crimes as I been persistently clcining, 
did not commit the crimes and as far as my drinking problen, I hed 2 
drinking problem and I was very young at the time, Living with =7 cother 
on welfare, the preduct of a broken home, I had to grow up in the street. § 
When you grow up in the street ir. the ghetto it's dog eat dog to survive. 


The one thing that we need, that’s why I said we need clarification, the 
crim@s that you indicate you did not commit, we are faced as you ar2 with 
r@cord, that you plead guilty and that you were serving time for those cr 
and I want to make sur@ we have a complete understanding of that and that 
why I say it's important to us and to you that we do have an undérstandin; 
We weren't there, wdon't know if you committed the crimes or not. Wa ha: 
to gs om the record and it's your record. Now, go ahead. 

Let me start from the beginning, when I was arrested I was arrested for a 
robbery chargé---me and another guy. I was taken to the precinct and beat 
up brutally by the police officers which produced a confession, to me the 
only crime which I didd’t commit. I was held in custody at the time twen 
hours, during this time I was-viciously beaten and as a result produced t} 
confession for these crim@s, Now, when I was arraigned and indicted I pl¢ 
guilty because of threat of the death penalty. At that time I had no prid 
récord, no prévious recird with the law, I had nothing. This is the reas 
I plead guilty because I was told by my attorney that I would get the aea 
penalty if I went to trial and id view of the confessions at the time the 
was no légal procedure to review, to relieve the confession which made ce 
more scared, ¢., 
In the s€cond murder, Michael, you had a nen Do you know what 
happened to him. 

He got thé same, he got 20 to life, 


Alright, go ahead. 


As far as that I was concerned becaus@ I was mad@ a promis@ I wouldn'r gee 


the chair, I would get 20 to Life, so I took the ples and I was teld tf Tt) 
did go to trial and ultimately I've been convicted on t 
get the death i That wae my primary rea o 


» 


gry f0Le BY CO aig not consider 


gees ag was a crimina 
c beca 


I nave yer rear becmast oy 
pack from hich - no proot 
an Sednsethonts i chare wae 00 geval 2) 
5 eee ee nich the jut guilt. 35a EXHIBIT A 
ay ane ROE to decide ny elf that dri 
' 
it wasn't t indicated yours peen incarc 
ing that @ ou done eo Havé you 

w ar pro : 


@ probleat? 


federal 


£ the 
s ons © 

ing opal these 

y of the 


- d 
até 


" Michael Willies er . 


4. Basically, I believe 
Period of tine with AA in this institution 
programs, voluntary AA programs and that tine as they 
didn’t have ons in Auburn, I was A, they didn't have 
many programs at that tine, # couple of guys got 
together, we held AA meetings in the yard, and as far as I feel AA ts nothing 
but « basically therapy, it's like a drug rehabilitation and like 
together, you know, do this, you don't have to sit up in 
drink coffee, eat doughnuts to determine whether you ar@ going to drink or 
Got when you get out of here, 1 made my mind up not to drink anynorg. 


But you haven't bee within this institution 
r@garding this 


© period of time did you participate? 
but at the time i¢ wasn't off the ground yer, recently 


How sbout vocational pursuits during the tine you've been iMearc@rated? 
I don’t understand? 


Yocationa) training, preparin 
Past record, you were 
and one of the criteria 


@uplyable skill and ther 
Strongest gy 


Marketable out there today, @s in Auburn, i verked 


in shops 1 worked chines and made blanket 
materials, 


That was in the Wave shop. 
Yes sir, 


About a year, 
I was in that shop froa 1964, August 1964 to 1968, 


Well, che record, I think the record reflects about « year, did you gain any 
®zployable skills during thar Period of time you feel, 
Mo, because the machines in the shop were very very outdated, 


I see, 


Sa EAR * - 
There was nothing to gain anything in chat respect, training very little. 


In the educational area, Michael, have you pursued getting a high school 
diploma--equivalency diplome or any type of formal educational training 
‘within the institution? 

I have no objections against high school equivalency excepe to me it's 
just a piece of paper, it doesn't mean you are qualified for anything other 
than academic. I feel I have achieved high school status on my own, I am 
s@lf taught, ¢verything I learned, I] learned on my own with the hélp of 
other innates, 


Have you tested this by taking the ¢xan? 
Wo, I havan't taken the exan. 


Alright. 

But I have achieved this status, I am in business school right now, 

I've been in school since December last year. ia school I am in pre-college 
business law course which you must have the ¢quivalency of high school 
@ducation to get into this class and I am one of the top students in this 


class. 


Alright, have you done anything in the area of p@rsonal devélopment rezarding 
all the problems that you indicated earlier having been in the ghetto area 

fa the @xpressions and so on, have you done anything with counselling programs, 
Bot just counselling programs, pscho-th@rapy programs, have you goné on your 
own to fiad out if there is any problem chat you hage within thac there is 
ie- «hee wan be supported, recognized, and worked with through che 


* 


Michae) williams 
p33 
A. 
Well, I never participated in a group therapy class. 1 have seen I never 
* 


seen the psychiatrist, the ns ch 
’ fat 
of time I wis in Auburn, VV : sia ae 9g Mga 


Mr. Lennone, he interviewed 

yagi the parole board 

) shite cs He indicated i 
is naturé ao like 1 said 
on't feel in necessary 

deehite vice ke déaling with irmares a 

commun 
I know different, as far as 
me, I feel I have conquer 


Q.. Alright, now I have asked 
any further questions, 


GILBRIDE 
I don't have any questions. 


JONES 
I don't have any, 


all the questions that 1 have, the panel, you have 


Now, w@ would like to 

give you an o 
ary statement that you feel is impo 
that you would like to have us cong 
All I have to sey, I feel that rz 


iag to ask any questions or make 

rtant to you that we have not S 

ider here today, oe 

: personally achieved a lot 

pie agaeionahagg which is nearly twelve years, During this sftac srg 

ents 8 contact with people in the community, I don't kn _ 
cord reflects ] am a jail house lawyer, ; oa 


It doé@s, .. 
I am a Para~-proféssions) 
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I ema para-profess Lawyers Guild and 1 am asev ® 
menber with the Nat ice and a member of the Americano 
Civil Liberties Union ommunity groups and 
associations in the ¢ he inmate group 
in this institution 0 i tive Change and reform, this is 4 
group of imates with long sentences 49 other long sencences, we got 
together, we support various legislative passages in reference to conditions 
of prisons for lifers which is one of the rain causes I an here today, the 
law that was passed. We also work in areas of community relations, bettering 
ourselves whilé in prisoo because we have very few programs---particularly 
release programs which 1 feel personally ig necessary for adjustment to g° 
back into the community and especially with a man serving & long tine ina 
prison like some of the activities being afforded the others, i've been 
struggling with this, I am very serious about this, I intend to get involved 
in some respects in the business law field when I am in the community, te 
when I go out. 


Michael, in discussing thosé interests and your work in these areax I also 
recognize that your involvment in the law library heré. 
Yes. 


* 

Which you didn't mention, but it’s in the record. Now, we have it on this 
record. However, Are you being practical and fair to yourself in that you 
have these interests and goals and yet there is a need, do you see it this 
way or not, there is a need for education--acadenic education in order for 

to establish the foundation to meet your goals. You have gine goals, 
you are articulate, but in order to, you know, when you go out for a job 
whether it's a law clerk job or whatever, your educational background will 
pe reviewed even though you may have & lot of kaowledge which you have 
gained through self studying and yourselz, in other words to meet the 
réquireméents jn criteria for job employment, thy basics will be missing, 
do you réalizé this? 
1 don't feel the basics aré@ missing, like I toZd you, I personally think 1 
achieved all of this 4s far as like I think what you 4re getting st is che 
fact that I don't have, I am not formally a higa school student. 


Are you taking any colleg® cours¢s to prepare yourself for this type of 
work? 

As far as I am concerned it's---not for me, it would be of no use to what IT 
want to get into, to what L want to get into, at's law involved. I was orf 
several jobs as counselors with youth, I was offered jobs with legal agenci 
they are going to put me in job placement, 1 feel that for them to settle © 


Michael Williens ps 4 

A, we, all the facts were given to these people offering m@ this employment. 
I told him I didn't have a high school diploma, if it means that much---4i1 ¢t} 
factors were présented to them, thoy settled on m@ because of accepting ce 
because of my self study knowledge, now I studied, I studied personally on 
my own and a lot of fields covered by high school diploma and college and 
I studied myself and been tested by teachers, so I feel] this is sufficient 
for m@ to chieve my goals in the community, 


7 


Okay, I have no further questions, Thank you véry much. 


PIERRO 
REASONS FOR DENIAL OF PAROLE. 
The violent and vicious nature of the crimes, Institutional reports 
indicate that you might benefit from the treatment that's available to 
you in this inatitution and in which vou hav@ oot participated and which 
we feel is necessary for your rénubiliration program. There is no 
indication that you have utilized available programa to prepare yourself 
for parole release at this time. Hold two years with psych. report. 


GILBRIDE 
Agree, 


JONES 
Agreed, 


DECISION 
PAROLE DENIED: HOLD TWO YEARS W/PSYCH 9/77 


EASTERN CY o- ‘ §eptember 11, 1975 
GELBRIDE , JONES , PIERRO PJS/rw 


* 


/ 
Z e + 
1 ae Ch B. 
E OF new YORK-OSPARTME NT OF CORRECTIONAL SERVICES 

BOARD or PAROLE 


REASONS FoR DENIAL OF PAROLE 


wame—_Michae) Williams nuuper _NAP-13116 - 


On = nM 2 | i: SEE Ta ———» parole was denied to Hobe g three member pppeb of 
the New York Stote Boord of Parole, You will agoin be Considered for parole in YEP LEM | pales 8 
ene FF 


ber panel of the New 


After oa careful review 
e following reoscns: 


York Stcte Boord of Pare 


of your record ond after your Personal appearance before a three mem 
I 


| i i ing th i is not incompatible 
with the welfare of society, , 213) 


Pinion that there is reasonable probability ther if YOU cre rer 


The members of the penel are of the unanimous o 
ow end thot your release at this time is 


leased you will not live end remain ot liberty without violating the | 
incompotibie with the welfare of society, 

While your entire record was reviewed, the following Gre the factors Upon which the denial of Porole at this 
timeare bosed 


yourself for Parole release at this time. 


Origine! . 

Cepy } Grole Fit, 
Copy? . Contre} Files 

Copyd Jorvice Uniy File Feidee 


' 
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i % ” eri 
L ft ae 
AB: rw 


bec: SPO Keeley - Napanoch 


dl October 28, 1975 
iyiiams, $13116 “ 


- 


pantoch Correctional Facility 
en igo 


ae 
z rae Bg this Opportunity to reply to your letter dated 


tober 15, 1975. ta addition, Comnissioner Ward and Commissioner 
Elyin have asked me to giv® my personal attention and r€sponse to 
letters written to them, dated October 23, 1975. 


After reading your letter I reviewed your récords. Let ce advise 
you that the Parole Board ig not responsible for the conviction 
and sentencing of an individual. . How@ver, when an individual comes 
to a Kew York State Corréctional Pecility with a conviction for a 
s@rious offense, the Parole Board must treat this individual 
according to the sentence received from the court of jurisdiction, 


When an individual @ppears before the Parole Board for release 
consideration, the Parole Board takcs into consideration the 

individuals past pattern of criminal behavior 

adjustment; and future potentials in the 

Z feel] that che decision rendered by the 

based on the seriousness of the 

Should you be able to réverse the court of jurisdiction 

by appeal, the Parole Board will agein act according to the directions 

of that court. 

While you may disagres with the d@cision of the Parole Board, néverthelass, 
the Parole Board acted ®opropriately in rendering a décision they fele 
would be in your best interest and the best interest of the welfare of the 
coumunity. 


In your Correspondence dated October 23, 1975 you again charge 
discrimination, abusive discretion and arcitrary capricious action on 

the part of the Parole Board in denying your release, 

_ Sxception to your comments a8 I feel the Parole Board, based on the facts 
Pr@sented to chem acted in a fair and impartial manner, Therefore, the 
réquést for reconsideration eof your Parole application cannot be Gntérrained 
ac this time and you will remsin scheduled for tha September, 1977 Parole 
Board. 


Sincerely, 
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AB:rw 
bee; SPO Keeley - Napano 


‘ 
¥ 
Rovenmber 21, 1975 
re a “ ft 
Mr. Michael Williams, #13116 
IIS-1027872 a 
Bastern Correce{onal Pacility 
“Yat » New York 
Ps 


‘ 


| an again writing to you in response to your correspondence dated 
’ g? October 31, 1975. tn addition, your correspondence to Commissioner 
af Benjamin Ward has been forwarded to my office for reply. 


I wish to sgain indica decision rendered by the 
Parole 5 8@ was appropricte as I 

y considers a person's 
Past pattern of crimina} but also his institutions1 
adjustrent 


the welfare of society. 


As I indicsted to you in my letter dated octobe 

Rot guilty of ths present offense 

attention of the court of jurisdic 

your appéal is succéssful, the Par ng 
to the directions of the court of Until that time the 
decision of the Parole Board will renain in effect. 


Contrary to what you may believe it is the Parole Board's hope only that 
justice be served. The Bo_rd's actions thus far have been in the best 
interest of all concerned, . : : 


Sincerely, 


Frank L. Caldwell 
Acting Chairman 
Board of. Parole 


42a AFFIDAVIT IN OPPOSITION 


a prisoner's rights. Haymes v. Regan, 525 F. 24 540 (2d Cir. 


1975). See also United States ex rel. Johnson v. Chairman, 


New York State Board of Parole, 500 PF. 2d 925, 934 (2d Cir.) 


vacated and remanded as moot sub nom; Regan v. Johnson, 419 U.S. 
1015 (1974). The Parole Board has complied with these decisions. 
Plaintiff was accorded a hearing, a chance to explain his position 
lana given the reasons for denial of parole, a Genial within 


ithe discretion of the Parole Board. 
WHEREFORE, summary judgment should be denied. 
BARBARA SHORE RESNICOFP 


Sworn to before me this 
29th day of January, 1976 


Assistant Attorney General 
of the State of New York 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MICHAEL WILLIAMS, ‘ 75—Civ. 3858(pro se) 


Plaintiff, . (Knapn, J.) 


an: 
wagelast- AFFIDAVIT OF FACTS 


EENJAMIN WARD, AMD PAUL REGAN, 
N.Y. BOARD OF PAROLZ, 


Defendants. 


STATE OF NEW YORK ) 
COUNTY OF ULSTER ) 


8.S.: 


MICHAEL WILLIAMS, being duly sworn, deposes and says: 


1. That he is the plaintiff in this Civil rights action filed in this court 
pursuant to 1983, 42 United States Code challenging the determinations and the 
decisions of the parole board of the State of New York, and because the plaintiff 
have been deprived of his constitutional rights to procedural due process of law 
in accordance with the recent decision of the United States Court of Apveals for 
the Second Circuit of New York in Cardaropoli ve Norton, 523 Fe 2d 990(1975). 


ee That this affidavit of facts 13 being submitted in further support of the 
Civil rights action to anull the determination of the parole board, and for the 
immediate removal of the false information in my Correcticnal files itn the custod 
of the department of Correctional servicea and the parole board. 


3. Since the plaintiff received the last pleading from the Attorney General of 
the State of New York in this action, and the resvones pleadings filed by the 
plaintif? in this court, the following oceurrance have taxen place, and the 
plaintifg verily believes that if the court is made aware of these things it will § 
give the court a fuller understanding of the complaint filed in this court. 

I am sure that the Attorney General would not disclose this material information 
to the court because of ita very nature in the plaintiff's case, 


44a AFFIDAVIT OF FACTS 
(2) 


4. Since the plaintiff was denied parole and held for two additional years by 
the defendant parole board, the plaintiff applied for participation in the zork 
release program at the Eastern Correctional facility on 10/8/75, and this 
application waa first approved by the Temporary release committee at the facility 
on 11/6/75, and signed by Mr. J.J. Keeley, Chairman. 


On 11/19/75, I wrote the Chairman a note to ascertain when I would be placed on 

a job, and was advised in writing that the application for work release whtth 
was approved was a mistake and therefore, revoked because I had to much tine 

left to appear defore the parole board again, 

Subsequently, I wrote a letter for reconsideration bringing to his attention that 
another inmate of this facility was participating in the program with (18) months 
to repetition for parole consideration. 


No decision waa ever rehdered on this request for reconsideration by the temporary 
release committees 


- 


On 12/12/75, plaintiff applied for work release participation again, and after a 
two month delay, the application was again disapproved by the new Chairman of tho 
temporary release committee for the following reasona: 


?. Assaultive nature of present offenses. 
2. Lack of meaningful work and educational program. 


5. Because the disposition of the temporary release committee, and especially 

the alleged lack of meaningful work and educational program, the plaintiff again 
applied for reconsideration by the temporary release committee on the following 
day, and to date no decision have been made in this connection by the committee. 


The plaintiff subsequently, filed a grievance against the temporary release 
committee with the Inmates grievance committes at the facility upon the basis 
that the decision denying participation in the work release program waa based 
upon personal prejudice of the temporary release committee by the use of tha 
plaintiff's offensea for which he have served nearly 12+ years in prison, and 
have reform his behavior pattern and anti-social conduct, and that the decision 
was factually incorrect in view of the plaintiff's accomplishmeuts in the way of 
educational achievements and his past and present record of work in the institute 
jon industry shopse A hearing vasa held before the Grievance committee at the 
facility, and the plaintiff was not present at the hearing, having waived his 


appearance before the committee for a formal hearing, nevertheless, certain 


information was supplied to the committee regarding the plaintiff's accomplish- 
ments for review of the committee and their consideration. 
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I understand that the presence of the deputy Superintendent for program services 
and the Chairman of the temvorary release program, Mr. Hannon and Mr. Kimelman 
was present at tce formal hearing and interviewed by the Grievance committee 
regarding my case and the disapproval of the application for work release 
participation. After the hearing before the Sricvance committee, it was conceded 
that the temporary release committee nade a impraper decision, and it was ordered 
by the Deputy Superintendent Kimelman that my case be reconsidered by the 
temporary release committee, and that I be given a new hearing before said commit 


@€e On my néw application. 


6+ Prior to the reconsideration and new nearing on my application for work 


release particization, plaintiff was called for a interview by Mr. Hannon, 
Chairman of the temporary release committee, and during this interview I was 
informed that I would not be given work release program because of the lenght of 
my sentences(Life imprisonment ), and assaultive offenses, 


I broyght to the attention of the Chairman that there were other inmates presentl 
participating in the work release and furlough prograus of this facility and 
other facility across the State of New York with life sentences and chargea of 
assaultive nature, and he told me to have the court sive me a work release progr 
and furlough, and I walked out of the room at this point. A Correctional sgt, 
was present at the time of this interview, who is a member of the Grievance 
committee, 


The re. for reconsideration is presently pending before the temvorary 
release committee for a new decision and the plaintirf verily believes that this 
application will also be disanvroved in view of the feelings of the Chairman of 
the temporary release committee and its ~embers as he expr essed to me at the 
interview conducted on 12th of March, 1975. 


tae real 1 : the denial of these 

the raise information in his files at the facility 
for shich he have not been given a vrocedural due process hearing on the truth 
thereof as directed under the Svecial ovfender classification mandates of the 
United States Court of Appeals for the second circuit of New York herein mentioned 
The. defendants and their agents have had sufficient opnortunivy to afford the 
plaintiff this hearing, nevertheless, no hearing have been made in this case, 
and the plaintiff is still being harmed as a result of this information which he 
have not been given the opportmmity to rebut with the assistance of counsel or 


counsel substitute as required under the law. 


46a AFFIDAVIT OF FACTS 
(4) 


7+ In addition, the plaintiff have been denied furlough home visitation program 
by the temporary release committee on 11/26/75, and the basis for the denial of 
the application for furlough was as follows: re 


"Nature of Offense" 


This decision was signed by former Chairman, Mr. J.J. Keeley, and the former 
Superintendent Patterson(now retired). 


Prior to the above denial of the furlough application, the plaintiff was denied 
furlough leave for the purpose of maintaining family ties on the basis of : 


"Nature of Offense" 


This decision was dated and rendered on 7/14/75, and signed by-Mr, Hannon, Now 
again Chairman of the temporary release committee, anc the former Superintendent 
Patterson, and the plaintiff appealed this decision to the Inspector General of 
the cepartment of Correctional services which resulted in a full investigation. 


Subsequently, the decision of the temporary release committee was affirmed by thp 
Director for Community services in Albany, New York. 


8. The plaintiff applied for a transfer to the Albion residence preparation 
center, at Albiou, New York(Up-state New York)as a law clerk of the law library 
and also to take advance of the new programs at that facility, including the 

work release program, and on 1/30/76, plaintiff was informed by a brief note from 
his counsellor Mr. Gorelick here at the facility that the transfer was disapproved 
by the office of the Director of community services and movement of the lenght of 
his sentence... It should be noted that this transfer request was based upon a 
prior request made by the plaintirf to the Superintendent of the Albion residence 
center and accepted in the facility on a informal basis as a law clerk, 


Nothing was ever said that the plaintiff had too much time to be accepted at that 
treatment facility by the office of the Superintendent who wrote me a letter of 
acceptance and advised me to apply for the transfer. 


9- Presently, the plaintiff have a request for another transfer to the Tanconic 
residence treatment center, a minimum security facility, and the plaintiff verily 
believes that this transfer will also be disapproved by the office of Classificati 
and movement in Albany, New York, all because of the false information in his files 


# *FIDAVIT OF FACTS 
(5) 
possessed by the department of Correctional services and the parole board, and 
which he was ienied due process cf law relative thereto, 


10. The plaintif? recently took a writer's teat to ascertain his ability to 
become a professional writer, and the result of this test shows that the niaintiff 
have the potential to become a successful writer with the proper training. 

t was indicated oy the Vriters Institute, Mamaronecx, New York, and the report 
written on the ‘Sasis of the writing Aptitude test that the plaintiff was accepted 


im this school because of the nature ability to beco~e a guecessaful writer. 


It costs $509.00 cash for attending this correspondence school, nevertheless, since 
the plaintiff is indigent, and only earn .50¢ per day in his prison labor, he 
could afford to attend this school for proper instructions and training. 

The plaintiff? received a letter from the Director of the school informing him that 
he had been accepted into the school, but must pay the costs of attending this 
school, anc for material. 


In view of the foregoing, the plaintiff wrote a letter to the Commissioner of 
Correctional services, and the Deputy Commbssioner for program services requesting 
assistance in this nature, and was informed that there is no money available for 
use to attend this school, even though, there is money for other educational 

and college programs which are avahlable to inmates of thia facility. 


Furthermore, tae plaintiff received a letter from the Director of Education for 
the department.of Correctional services and had a interview with the Director of 
Education at the facility, and both officials advised me that there was no money 
for the educational programs that I requested. 

There is no other alternative writing programs available in the words of tne 
Director of Education at this facility, Mr. Perlman. 

Therefore, once again, I am being denied the opportunity to further my goals ina 
professional area of writing and the nlaintiff don't helieve that there is no 
money availaois for him to attend this school, and it all leads back to the 
false information supplied to the deferdants in this action and which are in my 
files at the facility and the Central office for the cepartment of Correctional 
services, and the plaintiff is being prejudice whatever way he turna while under 
the custody of the defendants. The plaintiff is being denied rehabilitation by 
the defendants in this action. : 
All of the eduvation that the plaintiff have achieved is due to his own ability 
to learn, and not because of any assistance from the defendants or their agents. 


Since the plaintiff is determine to gain educational opprtunity and become a bette 
and productive member of society again, he will not let the denied opportunities - 


sh 
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hy the defendants prevent him from continuing his drive for education, and 
training into a successful occupational career. 


11. For further information relative to the plaintiff’ in this action that the 
defendants and their attorneys did not disclose to this court in this action, 
the plaintiff further set fdrth the following: 


12. Plaintiff is a jailhouse lawyer with over 12 years experience. 

Plaintiff is a Para-professional and Para-legal member ofthe National lawyers 
guild, American Civil Liberties Union and New aYork Civil Liberties Union aB 
well a member of the Assocatton for Justice, Inc., an@ 7th Step Foundation, Inc. 
and many other community based organizations, legal and prison reform. 


15. The plaintiff is a graduate of Business law, and community relation and 
services. 


a 


14. Plaintiff is a graduate of Legal Research course by the West Publishing Co., 
Ste Paul, Minn. ; 


15. Plaintiff is a graduate from Bible study courses, and have received two 
certificates. He is presently participating in a college bible study caurse 
in Eollywood, California, and is a bible student, 


16, The plaintiff is a law clerk, law librarian, and brief writer with consider- 
able experience and training. 


These are but a few of the plaintiff's accomplishments since imprisoned and not 


brought to the attention of this court by the attorney general office or the 
defendants in their pleadings, and the plaintiff believes that the court should 
have all of this information at hand when a decision is made in this action. 


Respectfully submitted 
eh 
s/ Ai be piue 


Sworn to before me 8 ie 
Qiday ot fz 1976. Mike Williams, pro se 
Box 338, Ulster county 
LATCH OF 


Napanoch, N.Y. 12453 
t Public 


No 
avin €° Garon 
: Notary Public, State of New York 
Residing in the County of Ulster - 
Commissicn Expires Mar. 30, 19.0 AML, ATS 15 
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NITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-— _—_ = - -_-—- —-— -— _— — ~ ~ ~ — ~ oom x 


a / 
C 
\ ¥/5 
"> 


MICHAEL WILLIAMS, 


Plaintiff, 
MEMORANDUM AND ORDER 


~- against - i 
75 Civ. 3838 
WARD, PAUL REGAN, 


Defendants. 


KNAPP, D.J. 

Plaintiff pro se in this prisoner's rights suit 
brought pursuant to 42 U.S.C. §1983 has moved for summary 
judgment grantir; the relief requested in the complaint: to wit, 
expunction from his institutional files of any material classi- 
fying him as mentally disturbed and an order directing the de- 


" 


fendants to grant him a second, “untainted 
1/ 


hearing. This motion was apparently induced by our Memorandum 


parole release 


and Order dated December 8, 1975 denying defendants’ motion to 
dismiss the complaint for failure to st in In that 
Order, we declined - on the basis of Cardaropoli v. Norton (2d 
Cir. 1975) 523 F.2d 990 - to dismiss plaintiff's claim that 


inclusion in his institutional files of certain material 
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classifying him as mentally disturbed, of which he had been given 


no prior notice or opportunity to contest its factual basis, severely 
2/ 


- limited his eligibility parole ard other cognizable benefits. 


On the present state of the record, the 


equipped to entertain the present motion: 


1. No Local Rule 9(¢c) statements have been filed by 
either party. Given the plaintiff's pro se status, 
the oversight on his part is, of course, excused. 
The same cannot be caid for the New York State 
Attorney General. A “short and concise statement” 
from that office of "the material facts as to which 
it is contended that there exists a genuine’ issue 
to be tried" wovld have aided the Court in its 
determination of the instant motion for summary 
judgment, as would have Affidavits of Fact in 
opposition thereto. 


2. The Affidavit in Opposition submitted by defendants - 
sworn to by an Assistant Attorney General - does not 
set forth any relevant facts and - as a surrogate 
memorandum of law - entirely misses the issue raised 
by the complaint in this case. 


3. No facts, in affidavit form or otherwise, have been 
presented to the Court by the defendants in opposi- 
tion to plaintiff's specific due process claims: 
namely, the exact nature of the allegedly adverse 
material in plaintiff’ il 1@ basis therefor; 
the circumstances ounding i inclusion in his 
files; the effect, if any } this material may 
have had on the itiors of his confinement, etc, etc. 


os 


Consequently, it is the ORDER of this Court that within 


twent (20) days of the date of this Order, the defendants are directed 
y y 


to do the following: 


Sla MEMORANDUM AND ORDER 


File the eppropriate R. 9(g) statement 
and any affidavits in support thereof 
which they deem important.°/ 


Turn over to the Court for in came 
inspection all material in plat: 
institutional files which cont: 

reference to his alleged mental instability, 


including the alleged threats. 
File a Memorandum of Law addressed to the 
issues raised in the complaint, as defined 
in the Memorandum and Order of the Court 
dated December 8, 1975. 
On the basis of the affidavits and materials thus presented, 


the Court will then determine the necessity of conducting an 


evidentiary hearing similar in nature to that conducted by Judge 


cin cautions biemnmvntenmesnnnctmument 


WHITMAN KNAPP, 
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plaintiff seexs immediate release on parole, 
sf not cognizable under §1983 Preiser v. 

411 U.S. 475. Rather than dismiss plaintiff's 
inding in habeas corpus - thus calling into play 
of pleading exhaustion of state : emedies - 

, 


the request for immediate release and focus 
other forms of relief demanded by plaintiff. 


See, also, Lombard v- The Bd- of Edu 

(2a Cir. 1974) 502 F.24 631; Velse Cawley (24 Cir. 1975) 
ge ile (Docket. No. 9/9/75); Stassi v. 

Hogan (N.D. Ga. 1975) 395 F.Supp. ; Masiello v. Norton 

(D. Conn. 1973) 364 F.Supp. 1133; Allen v. Nelson (N.D..Calif. 


1973) 354 F.Supp. 505, aff'd, 484 F.2d 960 (9th Cir.) 


Ps 


In the event the Court deems a hearing to be in order, the 


defendants will be limited in their procf to matters raised 
in these affidavits. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MICHAEL WILLIAMS, 
Plaintiff, 
- against - MEMORANDUM _AND_ ORDER 
BENJAMIN WARD, PAUL REGAN, s *" “78 -Civ.. 3833 


Defendants. 


On November 12, 1975, the defendants moved to 
dismiss the complaint for failure to state a claim, which motion 


was denied by Memorandum ard Order dated December 8, 1975. On 


the basis of that opinion, in which we referred to the recent 


decision in Cardaropoli v. Norton (2a Cir. 1975S) 523 F.2d 990, 
the prisoner on December 30, 1975 moved for summary judgment 
granting the relief requested: namely, removal from his parole 
files of any and all material classifying him as mentally 
disturbed and an order directing the defendants to grant hima 
second, “untainted” parole release hearing. Upon the defendants’ 
failure to timely respond to said motion, the Court wrote a2 
personal letter to tle Attorney General, Louis Lefkowitz, 


. 


requesting a response. On January 29, 1976, the Assistant 
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Attorney General assigned to the case filed an Affidavit in Oppositior 
which was inatequate. On March 31, 1976, the Court requested in 
writing that the Attorney General provide it with copies of all the 
papers filed in an unrelated action ¢ plaintiff's pending in the 
Eastern District. On April 7, 1976, we issued a Memorandum and 
Order noting the numerous deficiencies in the defendants' Affidavit 
in Opposition and ordering the Attorney General within twenty days 
of the date of the decision, to: 
a) File the appropriate R. 9(g) statement and 

any affidavits in support thereof which they 

deem important. 

Turn over to the Court for in camera inspection 

all material in plaintiff's institutional files 

which contain any reference to his alleged mental 

instability, including the alleged threats. 

File a Memorandum of Law addressed to the 

issues raised in the complaint, as defined 

in the Memorandum and Order of the Court 

dated December 8, 1975. 
To date, that office has failed to comply in any respect with this 


Order - issued two months ago. 


The defendants thus being in default, plaintiff's motion 


for summary judgment is granted. The defendants are hereby ORDERED TO: 


1. Forthwith delete all materials in plaintiff's 
parole file classifying him as mentally disturbed. 


Forthwith grant plaintiff a new release hearing, at 
which none of such material is to be considered. 


Notify the Court immediately in the form of an 


’ 
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Affidavit when amhow these two actions are 
completed. 


SO ORDERED. 


Dated: New York, New York 


June 9, 1976. 
WHITMAN KNAPP, U.S.D.J. 


HITED STATES DISTRICT COURT 56a NOTICE OF MOTION 
Series: DISTRICT OF NEW YORK 
ewe ee ee eee es nee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ER Se ee ee x 
MICHAEL WILLIAMS 
Plaintiff, an 
75 Civ. 3838 WK. 
-against- : : 
“BENJAMIN WARD, PAUL REGAU, ; NOTICE OF MOTION 


Defendants. 


PLEASE TAKE NOTICE, upon the annexed affidavit of 


ROBERT S. _HAMMER, Esq., sworn to July 8, 1976, and the exhibits. 


| 
| 
| 
| 
| 
: 
| 


annexed thereto, and upon all the pleadings and gad proceedings 
had herein, the undersigned will move this Court, ‘before HON. 


WHITMAN KNAPP, U. S. District Judge, Room 1105, U. S. Courthouse, 


nerue- Tock ERAT FLU, CO a OE ee ea ee eee te a a 


Foley Square, New York, N. Y., on July 28, 1976, at 9:00 o'clock { 


in the forenoon, or as soon thereafter as counsel may be heard, 
for an order peeeeer to Fed.R.Civ.P., Rule 55(c} vacating the 


grant of summary judgment to plaintiff, and for such other and 


further relief as to the Court May seem just and proper. 


ene emcee eee an cman en enan ment en a aa get re 


Dated: New York, N. Y. 
July 8, 1976 


Yours, -ctc., 


LOUIS J. LEFKOWITZ 
Attorney General of 

the State of New York 
Attorney for Defendants 


eg Clo — 


ROBERT S. HAMMER 
Assistant Attorney General 
Mr. MICHAEL WILLIAMS Office & P.O. Address: 
Plaintiff, pro se Two World Trade Center 
# AK-004 New York, N. Y. 10047 
Arthur Kill Correc- Te... No. 488-3394 
tional Facility 
2911 Arthur Kill Road 


Ba se a St 


w= 


Seareeet > 


See ee koe 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee ce ae ee ee ee ee ee a ee ee pd 


MICHAEL WILLIAMS, 
Plaintiff, 
75 Civ. 3338 
-against- 
BENJAMIN WARD, PAUL REGAH, AFFIDAVIT 


Defendants. 


cee ae ee ee re ae ce ee we me ce ee ee ee cee ee ee ee ee ee ee ee ee ee es ee 4 


STATE OF NEW YORK ) 
£SS.% 
COUNTY OF NEW YORK) 


ROBERT S. HAMMER, being duly sworn, deposes and 


I am an Assistant Attorney General in the office of 
LOUIS J. LEFKOWITZ, Attorney General of the State of New York, 
attorney for defendants herein. I am fully familiar with the 
facts of this case and I make this affidavit in support of 
defendants' motion pursuant to Federal Rules of Civil eecmuiaies: 


Rule 55(c) to vacate the grant of summary judgment to plaintiff 


| 
| 
| 
| 
| 
| 
| 
| 
q 
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This is an action brought under the Civil Rights Laws | 


i 
seeking to delete material from plaintiff's parole file classifying 
him as mentally disturbed and to require a parole hearing at which 


such material would not be considered. 


I assumed responsibility for this case on or about 
April 12, 1976, upon the departure from the office of Assistant 
Attorney General Barb Resnicoff, several days after the Court 
issued its directive to this office to supply additional material 
for consideration on plaintiff's motion for summary judcment. 
In addition to starting with less than the originally allotted 


time, it was necessary for me to familiarize myself with the 


AFFIDAVIT 


i instant case as well as some of plaintiff's other lawsuits. 


- oa 


i Time was also consumed in obtaining material from the Division of 


H 
} 
| 
i 
! 
i 


: 


| Parole that was not already in the office file. 


Upon examining the papers I felt that the Court should 
reconsider its prior rulings in the light of the decision in 


Williams v. Caldwell, 75-C- 1946 (E.DIN.Y.; Judd, D.J.) and so 
(Exhibit A, hereto) - 


' 


of my recollection, that a few days thereafter, I received a 
telephone eall from Miss Carolyn Sternschein, one of the Court's 


law clerk's who advised me that the Court was not disposed to 


| grant such an application. I also explained to Miss Sternschein 


suggested in my letter to the Court of May 3, 1976./ It is the : 


i that additional time was needed to research and brief the question! 


of whether plaintiff's state probation report was subject to dis- 


i closure in this action. I am aware that a letter was sent by 


_ : : 
| Miss Sternschein to me as a follow-up to our conversation.aS a - | 
\ 


i result of my conversation with the Court on June 25, 1976, at which 
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| time Miss Sternschein was present. However, to the best of my 

; memory, I do not recall receiving that letter. I have not been 

able to find it in the Williams file. It could have beenrmislaid 

bin the mail room, otherwise misdirected or misfiled. In any event; 
I first became aware of the Court's decision upon receipt of a copy 

Court's letter to plaintiff dated June 10, 1976. I was 

| unable to locate the decision in the Clerk's office, and as a 

i result of an apparent misunderstanding regarding its availability 
in chambers for copying, I aid not actually receive a copy until 


about a week ago, when a copy was sent to me by Counsel to the 


 ecrt 


by plaintiff. 


As t indicated to the Court on June 25, the reason for 


SES NICRA Es: 


my failure to furnish the material requested was my engagement in 


other pressing matters, including appeals in both state and feder 


i on 


courts, a trial that commenced in mid-May and lasted for nearly 


two weeks and bther matters, often complicated ana of public 


rn ge a ge 


importance, such as the case of Ayers v. Whaley, 76 Civ.1499 (i1K), 


= 


Department of Correctional Services which had been furnished a 7 
{ 
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before this Court. The net result was that this matter was “Lost 


in the shuffle”. 


I very much regret that this occurred. I want to 
assure the Court that no disrespect was intended on my part, nor was 


there any intent to unduly delay the final disposition of plaintiff's 


case. The material requested by the Court is being submitted : 


‘ 


under this cover. It is respecttully submitted that the defendants ' 
have a meritorious defense to this action and that it should be 
considered on the merits. It would certainly be a miscarriage of 
Hustice if the Division of Parole were to be required to act in 


‘ignorance of important facts about the background and personality 
i; 
iof an inmate convicted of a crime of violence when he is considered 


i 


' . 
‘for parole. The instant case is one, I submit, in which the grant 


{ 


iof a motion to vacate a default is highly appropriate. See e.g., 
{Broder v. Charles Phizer & Company, 54 F.R.D. 583 (S.D.N.¥. 1971); 


Meyers v. Lavelle, 64 F.R.D. 533, 535 (E.D.Pa. 1974). 


WHEREFORE, it is respectfully requested that the 
‘instant motion be granted. 


' 


: ROBERT S. HAMMER 
i 


“Sworn to before me this 


! 
(8th day of July, 1976 


is ; aan AN. Bartley 


Assistant Attorney General 
‘of the State of New York 


' 
{ 


| 
| 
! 
{ 
' 
| 
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%OnN. Whitman Itne: Hay 3, 1976 
Williazs v. War tc a nn oenem even we 2 


For this reason, xX esk that your crger of April 7 be 
held in abeya pending your consideration of the forecoing 
requost. snticirate recciving the materials from plaintiff's 
institutional fils within the next fey Gays. Should Your lioncr 
Cesire the additional subnission {row this office it would be 
fortacening within @ Weex thereefter, 


Respectfully yours, 
LOUIS J. LePxowrry 


Attorney General 
By 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eT ld iieadiaasieamiaiual ae i hay ao en oo ae ene an oo x 


MICHAEL WILLIAMS, 


Plaintiff, 
75 Civ. 3838 WK 
-against- 
BENJAMIN WARD, PAUL REGAN, STATEMENT UNDER 


GENERAL RULE 9q 
Defendants. maar: 


Defendants contend that there are no triable issues 


as to the following material facts: 


1..That the material classifying plaintiff as 
emotionally disturbed consists of the following documents 
which are submitted herewith for the Court's in camera inspection: 
pre-sentence probation report dated April 30, 1964 with cover. 
sheet attached; psychiatric progress notes dated July 7, 1964, 
May 31, 1973, June 12, 1974 and August 26, 1975; pre-parole 
hearing data sheet dated July 30, 1975; letter from plaintiff 
to Justice Cone dated April 21, 1971;memorandum dated May 13, 
letter of Chief Probation Officer Fastov to Commissioner Oswald 
dated May 3, 1971; letter from Justice Cone to Mr. Oliver Tweedy: 


dated August 5, 1974. 


* 
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2. The foregoing material is either privileged from 


@isclosure or known to plaintiff in the case of his own letter. 


Fo ce oe ee be 


3. That the foregoing material was either compiled 


7 


SSeS ee 


ursuant to law and regulation or was furnished by plaintiff 
Pp 3 4 P 


himself. 


4. That any opinions classifying plaintiff as 
mentally disturbed were rendered in good faith, on the basis of 
professional judgment and are required to be placed before the 


Gta 
Lan & 


Parole Board when considering plainti 


| 


a a cementite sR emt — ss eeeecteimanetencceinnattnm soutien era ai 


July 8, 
Yours, etc. 


LOUIS J. LEFKOWIT2z 
Kttorney General of 
the State of New York 


By ad ae O0g 
Pps ai AF 


ROBERT S. HAMMER 
Assistant Attorney General 
Attorney for Defendants 


ec enn 
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RECEIVED 
MAIL 


fi’ fod 
United States district court JUL 15 1976 
Southern district of New York VOPARTLIEIT OF | 


NEw YORW CITY oO: MS eciv. 3838 
x 
Michael Williams, 
Plaintiff, 
Affidavit in Reply 
v. 
a Seinen eee abaklk tebdaaion aut ang 


Benjamin Ward, and Paul pwn 


Defendants. 


STATE OF NEW YORK ) 
COUNTY OF RICH. ) 


STATEN ISLAND ) 


Michael ones naene on sworn, depeses and says: 

That he subait this affidavit in reply to the motion to vacate the summary judgement 
issued by decision and, June 9,1976, granting the plaintiff a new parole release 
hearing before the Board of Parole of the State of New York, and directing the removal 
of certain incriminating evidence agaivet the plaintiff at his next parole rd) ease 


~~ 


h earing. 


1. On July 12,1976, the plaintiff received a copy of the defendants’ motion to vacate 
the summary judgement grantin g relief in the complain t¢ file in this court pro se. 


Included was a copy of the memmrandum of law for the defendant. 


2. The plaintiff now moves to obtain an order denying the motion of the defendants" 
and request the entry of the judgement granting the relief set forth in the decision 


of this court dated, June 9,1976. 


3. The basis of the motion to vacate the judgement is unfounded and not sufficient 


reasons to vacate the judgement. 


The defendants' Attorney claims that be never received the letter from the court's clerk 
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* 


oe 


and otaer immaterial matters which he could have brought before the court prior 
to ths reiditcion of thia court ‘sa dacision of June 9,1976, instead, Mr. Hammer 
decided to write a lettwr to the court requesting the decision of April 83,1976 
be beid in abeyance =«iding the request to vacate the decision of the court. 
The Attorney General H ammer did not even attenpt to comply with the condiriona 
of the court pursuant to the court’s decision «f April 38,1976. 
Tz is much to late to attempt to comply with the court's mandates which have been 
previously disregarded by the office of the Attorney Ceneral and the defendants in 
this action . 

| The Attorney General communicated withthe court regarding the case on June 25,1976 

| without the kn owledge of the plaintif# pro se and his counsel Mr. 3. Latimer, 
This procedure should not have been permitted since it placed the plaintizt in a 
disadvantage in the case, and laaves the plaintif? in the dark as to tsietekst 
aspect of the cage. 
Furtherzore, it not indicated that counsel was served with a copy of the recent 
papers filed by the Attorney General in support of his request to vacate the 

‘ judgement in this case. It have been ordered by this eourt that a copy of the 
aupportivs papers upon counsel. It wibeues that thia condition have not been 
complicd with by the defendants again. There seew to be a repeat performance of 
the same thing and sama conduct of the Attorney Ganeral. 
The other reasons set forth by the Attorney General is insufficient to requira the 
vacating of the judgement of this court, and the plaintiff respec tfully request 


that the motion of the Defendants be denied in all respect. 


4. The plaintiff object to the failure of the Attorney General and the defendants 
to supply him and his counsel with copies of the documents supplied to tha court 
by the Attorney General with his motion to vacate the judgement and memorandum of 


law. This failure on the part of the defendants have further violated the 


plaintiff's fundamental right to be fairly heard by the court snd properly present 
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There iz sufficient casa law in support of the proposition that the plain eLf£f 
is entitled to discovery of the racords, and files in a Civil rights action. 
There vas no reason for the lack of discover by the defendants and the plaintiff 
maintains that his case have been prejudice, and espacially, if the court dacide 
to grant the motion of the defecdants and vacate its own decision,... 

Therafora, the ple ntiff request an direction that the Attorney General of tha 
State of New York, as counsel for the defendants in this action supply the 
plaiatiz? with a copy of the documents presented to this court to further 


prosecute hie complaint in this action, if the morion to vacate is g ranted, and 


the matter set down for a trial on the merits. 


The plain tiff verily beliaves that the positicn taken by the Attorney General 
on behalf of the defendants lack any substantial merits, and the court should 


adhere to the decision of June 9,1976, and enter final judgement accordingly. 


5. The statement filed pursuant to rule 9(z) as cnionsty demanded by the court 
in this action is defective for tvo ciksniias 

1. The statement is not factually sufficient to infore the court of the Zactual 
issues to be presented by the defendants in this action im the event that a trial 
is held in this court. 

In paragraph (4) of the statement it is stated that the statements that the 
gustica of the Supreme court, Kings county, and the chaff probation officer made in 
1971, and 1974, and anyother statements about tha plaintiff being mentally disturbed 
and that the plain tiZf threst the judge is based upon professional judgement would 
not be a good defense to the charges in view of the fact that the plaintiff claimed 
in hia complaint that he was dsprived of due proceaa of law when the letters ware 
mailad to the Parole Chairman and Comatssioner of Correctional services without 
first affording the plaintiff the opportunity to receive notice of tha charges 

and inpartial bearing before the use of the inZormstion which the plaintiff alao 


claim to be false, and thus depriving the plainrifZ of due process of law. 


~ 
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4. 


@..Again, the defendants have failed to answer the issues presented by the complaint 
by the memorandum of law. 

The defendants have no intention to answer the ¢ omplaint, and is only using techaical 
issues to reauire the dismissal of the complaint and the vacation of the court’s 


decision. The plaintiff respectfully urge the ¢ ourt to adhere to igs dacision. 
Ia all respect, the court should deny the motion to vacate the judgement accordingly. 


$*.,the district court has the authority to dismiss or to enter default judgement, 
depending on which party is at defauit for fail-uge to prosecute with reasonable 


diligence or to comply with its orders or rules of procedure. 


Plaksa VY. Little River Marine Const., Co., 389 ¥. 2d 885(1968) 
Ie is an abuse of discretion to vacte default judgement unless good excuse for default 
is shown along with a meritorious defense and lack of substantial prejudice to the 
plaintiff. 

Wagg ¥V. Halli, 42 ¥.R.D. 589. 
Substantial prejudice have etnies in view of the employment offers, half-way house 
wesident granted, and other committments made by people of the community to the plaintiff 
Arrangements that have been made to the plain tiff for pre=release assistance. 
In all respect, the plaintiff urge the court to uphold its decision and enter final 
gudhemert and ite ENF o emer, , 

Respectfully submitted 


S/KA oy - ne a Me On em 


Sworn to bafore me this 
Mike Williams, Pro se 


Chief Law Clerk 


2911 Arthur Kill Rd., 


Wat hag MURRAY, : 
Notary Public, State of New York 


2 
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Plaintiff, 


_- against - MEMORANDUM AND ORDER 


BENJAMIN WARD, PAUL REGAN, 75: Civ. 3838 


ier 2 Mn2 


are  Sese 

ie 23 

=H Sin : 

pursuant to F.R.C.P. gS te) dioaning the grant of summary judgment 


>= = 


to plaintiff on default. Although we accept as “validypognsel's: 


"ty 
me 


excuses for delay in responding to plaintiff’*s motion for summary 
judgment and the various directives of the court, we find that 
defendants’ proferred defenses are without merit. For that 
reason, the motion to vacate is denied. See Moore's Fece 


6, 455.10(1], at pp. 55-233 et seg- and cases citec 
a/ 


The gravamen of defendants’ rather vaguely worded 
defense is two-fold. In the first place, they make the opvious 
point that the Parole Board is entitled to consider an.inmate's 
mental condition in determining the advisability of release on 
parole, furlough, etc. Secondly, they claim that the material 


contained in pl2intiii's parole file classifying him as mentally _ 


- 
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: 4 
ivRes 
ir obec 


The issue before us, howe 

entitled to 4 "sanitized" £3 devoid of adverse 

rather, wnether he is entitled to be informed of the natu 

adverse information suadgsonn 40 opportunity to rebut it. 

the rationale of Velcger v- Cawley (24 Cir. 1975) 525 .270d 334, 

gr-, £4 . , and Cardaropoli v.- Norton (24 Cir. 1975) 
$93 F.2d 990 compels resolution of this issue in plaint itf's favor 
It is beyond cavil that classification as mentally disturbed imposes 
a stigma to such an extent as to constitute @ deprivation of “liberty” 
within the meaning of the due process clause. Board of Regents vV- 
Roth (1972) 408 U.S. 4, Pessy ¥- Sindgerman (1972) 498 U.S- 593 
Lombard v. The. Bda- of Educ. of the City of New York (2d Cir. 1974) 
e022 Pl2d 631. Moreover: plaintiff has alleged - and @efendants 


* 


been denied social furloughs, pare 


se on parole as @ direct result of 
usion in his File of <: adverse information here involved 
classification of plainti entally disturbed thus working 


= 


*"sorious alteration in ig samate's conditions of confineme 


"may not be imposed in % -absence of basic elements of ru 


@ue process”, not here ¢ j Cardaropoli v. Norton, Su 


995. 


ressect to @efendants' contention as to confidential 
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thereby is 


The final judgment will therefore provide that 


forthwith (within 30 days) provide the plaintif 


a. op 


i of all unconfidential material in his 
nst ‘ 


es 
itutional file, and 


b. a fair summary of confidential material, which 
summary shall not reveal sources, but shall 
fairly state any conclusions adverse to the 
plaintiff which may be drawn therefrom. 
Not sooner than 10 days thereafter, but in no event later than 60 
deys from the filing of the judgment in this case, the Parole Board 


shall grant plaintiff a new release hearing. 


Defendants may, without waiving any rights on appeal, 


n 
with/10 days hereof submit a proposed judgment embodying the fore- 


rovisions. © such judgment is submitted, the court will 


fashion one of its own. 


We wish to make crystal clear that we have exercised 
all our discretion in the defendants’ favor and have denied 
—otion to vacate solely because in our view the defense sugges: 


It therefore follows that 


orcer is fully 


SO 
New York, New York 


July 20, 1975. 
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FOOTNOTES 


aintiff also claims, in a sworn are 

‘ostantially prejudiced in the event 
eda, in that various employment oO 
will have to be turned down. 


idavit, that he will be- 
the default judgment is 
f£fers and hovsing commit- 


Held: dave process entitles discharged probationary policeman 
to a hearing to confront allegations of emotional instability 
contained in his personnel. file. 


Held: inmate must be afforded rudimentary due process rights 
before he can be classified as a Special Offender. 


tie have accepted counsel'’s assertion of privilege, although he 
thas cited no authority for such an assertion. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


> sth. 
MICHAEL WILLIAMS, 2 Wee. DOF = 
* ee eee 


Plaintiff, 


- against - 


BENJAMIN WARD, PAUL REGAN, 75 Civ. 3838 


Defendants. ref. Wi 
Jf t > 


The Court, having by Memorandum and Order dated 
December 8, 1975 denied defendants' motion to dismiss the 
within action and the plaintiff having thereupon’ moved for 
summary judgment, which motion defendants did not timely 
OF adequately respond to, and the Court having by Memorandum 
and Order dated June 9, 1976 found the defendants in default 
and granted plaintiff's motion for summary judgment, and 
the defendants having moved to vacate the grant of summary 
judgment to plaintiff on default, which motion the Court 
Genied by Memorandum and Order dated July 20, 1976, It Is 


HEREBY ORDERED, ADJUDGED and DECREED THAT: 


ett at ey ta Pee eet ce * ec sim 
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Plaintiff's motion for summary judgment is granted 


on default. 


The defendants shall within 30 days of the filing 


of this Judgment furnish plaintiff with: 


a. copies of all unconfidential material in 
his institutional file, and 


b. a fair summary of confidential material, 
which summary shall not reveal sources, 
but shall fairly state any conclusions 
adverse to the plaintiff which may be 
drawn therefrom. 

3. Not sooner than 10 days thereafter, but in no 
event later than 60 days from the filing of this judgment, 


the Parole Board shall grant plaintiff a new release hearing. 


4. The case is hereby terminated, without prejudice 
to an application to restore it to the calendar for the 


purpose of enforcing the above specified relief. 


SO ORDERED. 


Dated: New York,.New York 


August 4, 1976. 


JUDGMENT ENTERED 


= lle een 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MICHAEL WILLIAMS, 


Plaintif?, NOTICE OF APPEAL 


~against- 75 Civ. 3938 WK 
BENJAMIN WARD, PAUL REGAN, 


Defendants. 


Pal 


NOTICE IS HEREBY GIVEN, that the defendants appeal to 
the United States Court of Appeals for the Second Circuit from 


the final judgment entered herein on August 5, 1976. 


This appeal is taken pursuant to 28 U.S.C. § 1291. 


Yours etc., 


LOUIS J. LEFKOWITZ 

Attorney General of the 
State of New York 

By 


ROBERT S. HAMMER 
Assistant Attorney General 
Attorney for Defendants 
Office & P.O. Address 

Two World Trade Center 

New York, New York 10047 
Tel. No. (212) 488-3394 


MR. MICHAEL WILLIAMS 

AK-004 

Arthur Hill Correctional Facility 
2911 Arthur Hill Road 

Staten Island, N.Y. 10309 


